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PREFACE

The Tobacco Control Environment: Ontario and Beyond is the first of four reports in this year’s Monitoring and Evaluation
Series. "This first report provides contextual information for the monitoring and evaluation of the Ontario Tobacco
Strategy (OTS), describing policies and programs currently in place in Canadian provinces and territories.
Although programmatic activity is an important component of a comprehensive tobacco control program, this
report primarily provides an overview of provincial and territorial policies. This decision is a result of the
challenges in assessing programmatic activity in jurisdictions across Canada. A considerable amount of
information is required to compare the reach, effectiveness, and impact of program initiatives. Unfortunately, this
information is not always available from a jurisdiction. Although every effort has been made to be accurate, we
have not attempted to comprehensively review all tobacco control policies and programs in the jurisdictions under
examination. Rather, we have reported significant initiatives that, by comparison, inform us of where we stand in
Ontario and where tobacco control might advance.

The full Monitoring and Evaluation Series for 2003-04 consists of:

Number 1: The Tobacco Control Environment: Ontario and Beyond — an environmental scan of policy and program
initiatives across Canadian jurisdictions, which provides a context for what is happening in Ontario;

Number 2: OTS Project Evaluations: A Coordinated Review — a largely qualitative summary of accomplishments by
OTS projects funded in 2003/2004;

Number 3: Indicators of OTS Progress — a presentation of quantitative data from a variety of surveys and other
sources measuring recent progress in tobacco control in Ontario; and

Number 4: OTS Progress and Implications — a discussion of the results and implications of the findings in the previous
three reports.
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The Tobacco Control Environment: Ontario and Beyond, 2003-04

THE TOBACCO CONTROL ENVIRONMENT: ONTARIO AND BEYOND

In response to the tobacco epidemic, tobacco control has emerged as an integral public health measure in Ontario
and in other parts of Canada. This response has centred on key tobacco control goals: protecting the non-smoking
population from second-hand-smoke (SHS), facilitating smoking cessation among current smokers, and preventing
the uptake of smoking. Across Canada, a wide range of policy and program initiatives have been put in place to
address these key areas. This report provides an overview of some of the initiatives enacted by federal, provincial,
and territorial governments, with emphasis on where Ontario sits in relation to leading jurisdictions.

The Burden of Tobacco and the Health Response

Cigarette Consumption and Smoking Prevalence

The health consequences of smoking are well documented and include a long list of cancers, cardiovascular
diseases, respiratory diseases, reproductive effects, as well as other diseases and conditions. The 2004 U.S.
Surgeon General’s Report provides a comprehensive and detailed list of these diseases, identifying nine newly
reported health conditions caused by smoking.! In Canada, smoking continues to be the leading cause of
premature mortality, responsible for more than 47,000 deaths a year, including over 16,000 Ontarians.?

With the current smoking rate of 23% among the Canadian population in 2003, tobacco use continues to be a
considerable public health concern (Table 1).? From 2002 to 2003, however, national sales of cigarettes and
cigarette equivalents fell almost 6% to a total of 1,526 per capita. Across Canadian jurisdictions, both smoking
prevalence and tobacco sales varied quite considerably. In 2003, Ontario had the second lowest level of smoking
prevalence and the fifth highest level of per capita tobacco sales among Canadian jurisdictions, unchanged from
2002. In 2003, current smoking rates ranged from 19% in British Columbia to 65% in Nunavut. The greatest
declines in per capita sales of cigarette and cigarette equivalents were reported in New Brunswick, Nunavut, and
Nova Scotia (16%, 15% and 11%, respectively). Ontario, Manitoba and Newfoundland reported modest
reductions and Saskatchewan reported minimal reductions (less than 1%).

Tobacco Control Strategies

In 1999, the federal government implemented the National Tobacco Control Strategy, which provided a framework to
respond to the tobacco epidemic in Canada.* Nonetheless, most provinces and territories supplement the
National Strategy with their own tobacco control programs (Table 2), which reflect regional tobacco control issues
and local contextual factors. These programs vary on many levels including their relative strength and dimensions.
In Ontario, the tobacco strategy is shaped and funded by the provincial government, but implemented and
delivered by a coalition consisting of mainly non-governmental organizations (NGOs) and public health units.
Three jurisdictions—New Brunswick, Prince Edward Island and Newfoundland—have tobacco strategies
governed by coalitions, with joint participation from government, NGOs, and other interested stakeholders. No
formal strategy does not mean an absence of policy or programmatic activity. In Saskatchewan, for instance,
dedicated tobacco control stakeholders have introduced a number of high profile initiatives (e.g., banning point-
of-sale displays, province-wide smoke-free legislation, etc).

Ontario Tobacco Research Unit 1



The Tobacco Control Environment: Ontario and Beyond, 2003-04

Table 1: Current Smoking Prevalence and Per Capita Cigarette Sales in Canadian Provinces and Territories, 2003

Change in Total Sales

Jurisdiction Current Smoking (%)" Total Sales 2003 2002-03 (%)
Yukon 28 N/A' N/A'
Northwest Territories 37 606 -8.0
British Columbia 19 1,162 -7.4
Nunavut 65 1,249 -14.9
Québec 26 1,437 -6.0
Manitoba 23 1,487 -4.5
Newfoundland 24 1,488 -4.1
New Brunswick 25 1,533 -16.3
ONTARIO 22 1,631 -4.7
Prince Edward Island 24 1,644 -9.3
Saskatchewan 24 1,671 -0.5
Nova Scotia 24 1,706 -10.6
Alberta 23 1,772 -6.2
CANADA (less ON) 23 1,461 -6.6
CANADA 23 1,526 -5.8

iCurrent smoking = daily or occasional smoking, respondents aged 12+.
iiData not reportable due to lack of 2002 data and incomplete 2003 sales data.

Note: Ordered by 2003 sales. Per capita total sales (age 15+) include cigarette and fine cut tobacco calculated in units of cigarettes (assuming
0.7g = 1 cigarette). Totals include domestic and imported sales.

Source: Current smoking based on Canadian Community Health Survey, Cycle 2.1, 2003.* Sales data drawn from tobacco manufacturers’
reports to Health Canada.’

Priority groups are not always formerly designated by a Strategy, though groups frequently mentioned include
youth, Aboriginal peoples, and pregnant women. To varying degrees, the federal, provincial, and territorial
strategies appear to address aspects of youth tobacco control issues. The federal government implemented a First
Nations and Inuit Tobacco Control Strategy to address the higher rates of smoking in this population; six
jurisdictions—Ontario, British Columbia, Alberta, Newfoundland, Northwest Territories, and Nunavut—further
supplement an Aboriginal component in their tobacco strategies (Table 2). It is important to note that the
Aboriginal proportion of the population fluctuates across Canada, from vast minorities in Prince Edward Island
(1%) and Québec (1%) to a majority in the Northwest Territories and Nunavut (51% and 85%, respectively).

2 Ontario Tobacco Research Unit



The Tobacco Control Environment: Ontario and Beyond, 2003-04

Table 2: Tobacco Control Strategies in Canadian Provinces and Territories, 2003-04

Tobacco

Control Responsibility for Aboriginal Component
Jurisdiction Strategies Implementation (% Aboriginal Population)
British Columbia v Government v (4.4%)
Alberta v Government v’ (5.3%)
Saskatchewan (13.5%)
Manitoba v Government (13.6%)'
ONTARIO v Government v (1.7%)
Québec v Government (1.1%)
New Brunswick v Coalition (2.4%)
Nova Scotia v Government (1.9%)
Prince Edward Island v Coalition (1.0%)
Newfoundland v Coalition v (3.7%)
Yukon N/A N/A N/A (22.9%)
Northwest Territories v Government v (50.5%)
Nunavut v Government v’ (85.2%)
FEDERAL v Government v’ (3.3%)

v = Formal tobacco control program.

iManitoba Aboriginal Health Unit in planning phase of needs assessment (A. Loughead, August, 2004).
iiAboriginal community involvement in Coalition including planning and priority setting (L. Shaffer, July 2004).
Source: Aboriginal Peoples of Cianada, 2001 Census.5

Tobacco Control Funding

For the 2003-2004 fiscal year, funding allocations varied quite substantially across Canada (Table 3), with Ontario
allocating approximately $11.6 million, or $0.96 per capita (excluding health unit funding). Among Canadian
jurisdictions, Ontario ranked third in net annual funding, slightly behind Alberta (512 million) and substantially
below Québec ($35 million). Despite the high ranking for net annual funding, the per capita funding in Ontario
was well below levels found in many other parts of Canada and leading U.S. jurisdictions: Maine, Delaware,
Mississippi, and Arkansas. Ontario falls well below the $5-$16 (U.S. currency) per capita range recommended by
the U.S. Centers for Disease Control and Prevention for large jurisdictions with populations over 7 million.
Federally, Health Canada's tobacco control program was subjected to a series of funding cuts during the 2003-
2004 fiscal year, and further budget cuts during the 2004-05 fiscal year have been made.’

Ontario Tobacco Research Unit 3
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Table 3: Per Capita Tobacco Control Funding in Canada and Select U.S. Jurisdictions, 2003-04

Per Capita

2003-2004 Funding Funding

Select Jurisdictions (CDN$) Population (CDN$)
Nunavut $500,000 28,955 $17.27
Northwest Territories $250,000 41,389 $6.04
Québec' $35,000,000 7,467,626 $4.69
Alberta $12,000,000 3,134,286 $3.83
Nova Scotia $1,750,000 944,286 $1.85
British Columbia $4,000,000 4,155,779 $0.96
ONTARIO® $11,600,000 12,109,514 $0.96
Newfoundland $450,000 531,145 $0.85
Prince Edward Island $113,000 140,741 $0.80
Manitoba $668,000 1,150,564 $0.58
Saskatchewan $584,000 1,009,225 $0.58
New Brunswick N/A N/A
Yukon N/A N/A
Total, less ON" (n=10) $55,315,000 18,603,996 $2.97
Total" (n=11) $66,915,000 30,713,510 $2.18
Maine $19,013,850,000 1,305,728 $14.56
Delaware $13,244,130,000 817,491 $16.20
Mississippi $26,488,260,000 2,881,281 $9.19
Arkansas $24,259,050,000 2,725,714 $8.90
California $118,148,130,000 35,484,453 $3.33
Total States (n=50) $709,544,430,000 290,809,777 $2.44

iQuébec spent $15 million of its $35 million budget on nicotine replacement therapy.
iiOntario’s estimate excludes funding to the province’s 37 Public Health Units due to unavailability of reliable data.
iTotal excludes New Brunswick, Yukon, and Health Canada spending.

Note: Ordered by per capita spending. Prices in CDN$ (Exchange rate US§1=CDN$1.331, March 31, 2004).8

Source: Nunavut — E. Levy (May 11, 2004); Northwest Territories — M. Wideman (May 12, 2004); Québec — F. Doucas (May 12, 2004);
Alberta — L. Hagen (May 5, 2004); Nova Scotia — C. Cole (May 5, 2004); British Columbia — J. Boomer (May 3, 2004); Ontario — H.
Bassirullah (May 27, 2004); Newfoundland — B. Squires (May 14, 2004); Prince Edward Island — L. Shaffer (July 26, 2004); Manitoba — A.
Loughead (August 9, 2004); Saskatchewan —T. Mengel (May 5, 2004); U.S. States — Campaign for Tobacco Free Kids;? Statistics Canada,
updated postcensal estimates, June 25, 2003;10 US Census Bureau, population, 2003 estimate.!!
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The Tobacco Control Environment: Ontario and Beyond, 2003-04

TOBACCO CONTROL INITIATIVES

Protection from Second-Hand Smoke

Jurisdictional Legislation

The harmful effects of second-hand smoke (SHS) are a global concern and are well documented. 2131415
Numerous jurisdictions have responded to this concern by mounting public health efforts to protect the public
from SHS. For instance, Ireland and Norway have recently implemented nationwide laws banning smoking in
restaurants, bars, and other workplaces.!® Since its enforcement in March 2004, the smoking ban in Ireland has
been widely accepted and compliance is high.!” New Zealand has also adopted smoke-free laws, which come into
effect in December 2004.16 In the United States, as of July 2004, six states — California, New York, Connecticut,
Delaware, Maine, and Massachusetts — have implemented smoking bans in restaurants, bars, as well as in other
workplaces.!® Rhode Island has passed a state-wide ban, which will be implemented March 2005.19

The federal government has long provided regulations to protect Canadians from exposure to SHS in federal
workplaces and on commercial carriers such as ships, trains, and aircraft. Across Canada, a growing number of
provinces and territories are implementing smoke-free legislation (Table 4). The Tobacco Control Act in Ontario
outlines general provisions for smoking in specific places. No provincial smoke-free regulations have been
established in Ontario; however, in November 2003, the Throne Speech from the Liberal Government
announced their intention to make public places and workplaces smoke-free within three years.20

In May 2004, the Workers’ Compensation Board (WCB) in Nunavut and the Northwest Territories implemented
the most comprehensive and restrictive smoke-free regulations in Canada to date. These regulations ban smoking
from all worksites, including bars, restaurants, bingo halls, bowling alleys, and casinos. Designated smoking rooms
(DSRs)i are not allowed nor is smoking around worksite entrances and exits. Smoke-free legislation in British
Columbia is also regulated by the WCB, yet DSRs are permitted. Nova Scotia, Newfoundland, and Prince
Edward Island have implemented provincial smoke-free regulations to reduce SHS exposure; however,
exemptions provide only partial protection from SHS for individuals in these provinces (Table 4).

Manitoba, Saskatchewan, and New Brunswick have recently adopted province-wide smoke-free legislation (Table
4). Upon implementation, these provincial smoke-free laws will provide strong protection against SHS, providing
100% smoke-free regulations in all enclosed public places. Saskatchewan and Manitoba will not allow DSRs in
public places, in addition to prohibiting smoking in stadiums and on outdoor patios. Furthermore, Saskatchewan
will ban smoking in private clubs (Table 4).

' DSRs are only permitted where an individual lives within a worksite provided smoke does not enter the worksite.

Ontario Tobacco Research Unit 5
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Table 4: Smoke-Free Public Place Legislation in Canadian Provinces and Territories, 2004

Jurisdiction

British
Columbia

Date in
Effect

0572002

Specification(s)
WCB regulates smoking in all workplaces including

restaurants, bars, bingo halls, bowling alleys, and casinos;
DSRs allowed

Alberta

Smoking restrictions only apply to government work sites;
definitions and requirements for DSRs not specified

Saskatchewan

Passed

01/2005

Smoking prohibited (no DSRs) in all places where the public
has access to including restaurants, bars, bingo halls,
bowling alleys, private clubs, and casinos

Manitoba

10/2004

Smoking prohibited (no DSRs) in all enclosed public places
and indoor workplaces including restaurants, bars,
stadiums, bingos, bowling, and casinos, excluding First
Nations reserves and hotel rooms

ONTARIO

Smoking prohibited in certain places including hospitals,
schools and colleges, day nurseries, pharmacies, financial
institutions, stores, arcades, laundries, transit structures,
hairdressing salons; exceptions to places not open to
public; restaurants and bars exempt

Québec

Smoking prohibited only in public places accessed by
youth; DSRs required in public places, not including
restaurants and bars

New Brunswick

10/2004

Smoking prohibited in enclosed public places and indoor
workplaces, including restaurants and bars; smoking areas
only allowed in group living facilities and hotel rooms

Nova Scotia

01/2003

Smoking prohibited in many enclosed public places;
DSRs required in restaurants and before 9 pm in bars

Prince Edward
Island

06/2003

Smoking prohibited in many public places and workplaces;
smoking areas or DSRs required in other workplaces
including restaurants and bars

Newfoundland

01/2002

Smoking prohibited in public places open to youth and all
provincial government work sites; smoking areas or DSRs
permitted in other public places

Yukon

No territorial legislation

Northwest
Territories

0572004

Nunavut

0572004

WCB for both territories banned smoking in all public places
and workplaces (no DSRs) including restaurants, bars,
bingo halls, bowling alleys and casinos; smoking prohibited
within 3 m of entrances/exits

FEDERAL

Smoking is regulated in financial buildings, on public transit,
commercial aircrafts, and government workplaces

Passed = Legislation passed but not yet implemented WCB = Workers Compensation Board DSR = enclosed and separately ventilated
Designated Smoking Room.

v' = Provincial/territorial-wide smoke-free legislation with or without DSRs
¢" = Partial provincial/territorial-wide smoke-free legislation

Source: Non Smokers’ Rights Association, The National Clearinghouse on Tobacco and Health, provincial/territorial internet websites.

Ontario Tobacco Research Unit
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Municipal Bylaws

In July 2004, 18% of the Canadian population was protected by 100% smoke-free regulations (i.e., regulations
with no DSR exemptions and covering all restaurants, bars, billiard and bingo halls, bowling alleys, and
casinos/slots; Figure 1). Although the entire populations of Nunavut and the Northwest Territories are protected
from SHS by territory-wide legislation, coverage in other jurisdictions at this level is a result of the passage of
municipal bylaws. Currently at 31% as of July 1, Ontario surpasses the national proportion of the population fully
protected from SHS, falling behind Nunavut and the Northwest Territories and Manitoba’s 59%. With Manitoba
and New Brunswick’s enactment of provincial smoke-free legislation in October 2004 and with Saskatchewan
legislation coming into force in the New Year, Ontario’s ranking is expected to drop—at least until promised
province-wide legislation is enacted.

Figure 1: Proportion of Population Covered by Municipal 100% Smoke-free Bylaws in Canadian Provinces and
Territories, July 2004

YU
QcC
PE
NL <— National (18%)
AB
NB [ 17%
BC [ 115%
NS 20%

SK I 25%

ON |31%

MB ] 59%

NU ]100%

NT ]100%

0% 20% 40% 60% 80% 100%

Note: Municipalities in Québec do not have authority to pass smoke-free bylaws.
Source: Non Smokers’ Rights Association, June 2004; Population Figures from Statistics Canada 2001 Census.2!
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Tobacco Taxation

It has been widely established that higher cigarette prices encourage cessation among smokers and help prevent
youth from starting to smoke.?22 For federal, provincial, and territorial governments, raising cigarette prices
through taxation has been an effective tobacco control policy. The Northwest Territories now has the highest
price per carton of cigarettes in Canada at $87.42, followed closely by Saskatchewan and Manitoba at $85.16
(Figure 2). In November 2003, the newly elected Liberal Government in Ontario raised tobacco taxes by $2.50
per carton of cigarettes. Québec matched this increase shortly thereafter; however, in May 2004, Ontario hiked
tobacco taxes a second time, which brought the price of cigarettes to $66.23. The price of cigarettes in Ontario is
now marginally higher than in Québec (§64.52) although Ontario falls more than $10 below the national average
of $78.56 (less Ontario) and approximately $20 lower than prices in the Northwest Territories, Manitoba, and
Saskatchewan. It is expected that Ontario will continue to raise tobacco taxes, in keeping with its promise to bring
the rate to the national average.2*

In March 2004, Newfoundland increased the tax on 200 grams of fine-cut tobacco (i.e., cigarette equivalents or
roll-your-own) slightly more than that on a carton of 200 cigarettes.? This addressed a tax loophole, which had
resulted in fine-cut tobacco being taxed at a lower rate than cigarettes (based on the inaccurate assumption that 1
cigarette equaled 1 gram of fine-cut tobacco, when the difference is closer to 0.5 grams?6). Tobacco control
proponents have continued to encourage the federal and provincial/territorial governments to adapt an
appropriate conversion factor, and thus, close this loophole.26

Figure 2: Price Per Carton of Cigarettes in Canadian Provinces and Territories, May 2004
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Source: Smoking and Health Action Foundation (based on estimates from Finance Canada), May 2004.27
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Retail Sales of Cigarettes

Places to Sell

Tobacco control policies have evolved in many domains including restricting the sale of tobacco from a range of
retail sources. These policies have been implemented for a number of reasons including limiting youth access,
promotion, cessation, and product denormalization.

Regulations regarding the sale of tobacco from vending machines fall under the federal Tobacco Act, which states:
“No person shall furnishi or permit the furnishing of a tobacco product by means of a device that dispenses
tobacco products except where the device is in (a) a place to which the public does not have reasonable access; or
(b) a bar, tavern or beverage room and has a prescribed security mechanism.” Provinces and territories must
uphold this law as a minimum requirement; however, several jurisdictions have passed more restrictive policies.
Ontario, Nova Scotia and Nunavut have completely banned the sale of tobacco from such devices.
Saskatchewan’s policy on vending machines is more prohibitive than the Federal policy, though vending machines
are not banned entirely (Table 5).

In contrast, the Federal Tobacco Act does not have any regulations restricting the sale of tobacco in health care
facilities or pharmacies. Several jurisdictions have taken the initiative to limit tobacco sales in these outlets.
Specifically, three provinces (Saskatchewan, Ontario, and Québec) and one territory (Nunavut) have banned sales
in health care facilities and five provinces (Ontario, Québec, New Brunswick, Nova Scotia, and Newfoundland)
and one territory (Nunavut) has banned sales in pharmacies.

i “Furnish” means to sell, lend, assign, give or send, with or without consideration, or to barter or deposit with another person for
the performance of a service.

Ontario Tobacco Research Unit 9
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Table 5: Prohibitions on the Sale of Cigarettes in Canada, 2004

Vending Health Care

Jurisdiction Machines Facilities Pharmacies

British Columbia

Alberta

Saskatchewan Vi v

Manitoba

ONTARIO v v

Québec v

New Brunswick

NN RN

Nova Scotia v

Prince Edward Island

<

Newfoundland

Yukon

Northwest
Territories

Nunavut v v v
FEDERAL e

¢ = Federal provisions (required to be met by all provinces/territories)
¥+ = Provisions more restrictive than federal policy, but not total ban
v’ = Total ban

Policies Restricting Cigarette Sales to Youth

Policies that limit youth access to tobacco products are key elements in preventing youth from starting to smoke. A
federal law provides general provisions regarding the sale and supply of tobacco products in Canada. The federal
government, for example, has legislated a minimum purchasing age, which prohibits tobacco sales to persons
under 18 (Table 6). Approximately half of Canadian jurisdictions—Ontario, British Columbia, New Brunswick,
Nova Scotia, Prince Edward Island, Newfoundland and Nunavut—have legislation that is more restrictive than
the Federal Tobacco Act, prohibiting tobacco sales to persons less than 19 years of age.

With respect to sale and supply, the federal Tobacco Act states: “INo person shall furnish a tobacco product to a
young person in a public place or in a place to which the public reasonably has access.” However, four Canadian
jurisdictions—Ontario, British Columbia, Newfoundland, and Nunavut—have more restrictive laws, which ban
the sale and supply of tobacco in both public and private places (Table 6). A number of provinces have regulations
falling somewhere between these two poles including Saskatchewan, Manitoba, New Brunswick, Nova Scotia, and
Prince Edward Island (e.g., parental supply of cigarettes might be permitted). Although Québec and the
Northwest Territories have purchasing laws, these are no stronger than the federal law.

10 Ontario Tobacco Research Unit
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In April 2003, Alberta passed legislation to ban youth possession of tobacco, joining Nova Scotia as the only other
Canadian jurisdiction with such legislation. Several groups have voiced opposition to this approach including the
Expert Panel on the Renewal of the Ontario Tobacco Strategy and the Canadian Cancer Society.? In 2002,
Saskatchewan set a precedent as the only province or territory to ban the display of tobacco industry signage such
as Operation ID materials.

Table 6: Youth Access Provisions in Canada, 2004

Purchasing
Laws Tobacco

Minimum (Sale and Possession Industry
Jurisdiction Purchasing Age Supply)' Laws Signage
British Columbia 19 v
Alberta v
Saskatchewan 18 v+ v
Manitoba 18 v+
ONTARIO 19 v
Québec 18 e
New Brunswick 19 v+
Nova Scotia 19 v+ v
Prince Edward Island 19 v+
Newfoundland 19 v
Yukon
Northwest Territories 18 v
Nunavut 19 v
FEDERAL 18 v

¢" = Federal provisions (required to be met by all provinces/territories) and/or equivalent provincial/territorial law
v+ = Provisions more restrictive than federal policy, but not total ban

v =Total ban

iFor details on provisions more restrictive than federal regulations, see respective provincial/territorial legislation.

Point of Sale

In March 2002, Saskatchewan became the first jurisdiction in Canada to ban the display of visible tobacco
products and advertising in retail premises assessable by youth. The ban was short-lived, however, as it was
successtully challenged in the Saskatchewan Court of Appeal in October 2003 on the grounds that it conflicted
with federal legislation. In March 2004, the Supreme Court of Canada ruled that Saskatchewan could appeal this
earlier ruling, but as yet no further ruling has been made. Manitoba and Nunavut have also passed legislation
banning the retail display of tobacco, but enactment has been put on hold pending the outcome of the
Saskatchewan case (Table 7). In Ontario, the recently elected Liberal government has indicated its intentions to
proceed with a retail display ban, which would fulfil a campaign promise made during the provincial election. In
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Prince Edward Island, a legislative committee has recommended the prohibition of retail displays that advertise
and promote tobacco products including countertop displays and price signage. Although self-serve displays are
prohibited by federal legislation, New Brunswick and Nova Scotia ban all forms of countertop displays (i.e., clear
locked displays of tobacco products).

Table 7: Prohibition of Tobacco Industry Marketing in Canada, 2004

Point of Sale Countertop

Jurisdiction Advertising Retail Displays Displays
British Columbia

Alberta
Saskatchewan Vi v

Manitoba Passed Passed
ONTARIO
Québec

New Brunswick v

Nova Scotia v

Prince Edward Island

Newfoundland

Yukon

Northwest Territories

Nunavut Passed Passed

FEDERAL v

Passed = Legislation passed but not yet implemented

¢ = Federal provisions (required to be met by all provinces/territories)
¥+ = Provisions more restrictive than federal policy, but not total ban
v = Total Ban

Litigation

Globally, tobacco industry litigation has become an important aspect in tobacco control.2? In Canada,
governments have used litigation in two primary areas: health care cost recovery and to combat tobacco industry
smuggling, with British Columbia, Québec, and Newfoundland leading the way (Table 8).

British Columbia was the first province to file a Canadian lawsuit against the tobacco industry to recover tobacco-
related health care expenditures caused by smoking. Not surprisingly, the tobacco industry challenged the lawsuit,
and for the second time in June 2003, a British Columbia court ruled in favour of the tobacco industry, finding the
province’s Tobacco Damage and Health Care Recovery Act unconstitutional . In May 2004, however, the B.C. Court of
Appeal overturned this decision, which allowed the province to proceed with their $10 billion lawsuit to recover
health care costs.?1:52
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Table 8: Current Litigation against the Tobacco Industry in Canada, 2003-04

Recovery of Revenue Lost
Jurisdiction Health Care Cost Recovery Due to Smuggling

British Columbia v

Alberta

Saskatchewan

Manitoba
ONTARIO
Québec v

New Brunswick

Nova Scotia

Prince Edward Island

Newfoundland v

Yukon

Northwest Territories

Nunavut

FEDERAL v

v’ = Current litigation

In June 2003, following the British Columbia ruling, the Government of Newfoundland and Labrador restated
their plans to move forward with litigation to hold the tobacco industry accountable for smoking-related health
care costs.?® Given the earlier ruling in British Columbia, Newfoundland had filed their case in the Court of
Appeal to determine if it was constitutional; to date, no decision has been made.

Under the U.S. Racketeer Influenced and Corrupt Organizations Act (RICO), Ontario filed a U.S federal court
lawsuit against major North American tobacco companies on March 2, 2000 to recover $40 billion worth of
smoking-related health care costs.?> The suit was dismissed, first on August 7, 2000 and again on appeal. (The
court noted that Ontario’s alleged injury was too remote to permit legal recovery and suggested that foreign suits
should be filed in a country’s home court.)

Cigarette smuggling has significant international health and economic consequences. Although not yet in force,
the Framework Convention on Tobacco Control outlines international provisions regarding the illicit trade of
tobacco products including smuggling, manufacturing and counterfeiting.? Closing for signatures in June 2004
the Treaty 1s expected to become international law by the end of the year.?” (Canada signed on July 15, 2003 but
has yet to ratify the Treaty.®)

In early July 2004, the European Union (EU) and Philip Morris International ended years of litigation on
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smuggling charges. The tobacco company will pay the EU $1.25 billion (U.S.) over 12 years; the settlement ends
all prior disputes between the EU and Philip Morris.?

In August 2003, the Government of Canada filed a lawsuit against R,J. Reynolds, Japan Tobacco, and related
companies for $1.5 billion on the issue of smuggling tobacco in the early 1990s. In July 2004, the tobacco industry
appeared in court on these charges, although the preliminary trial was delayed until November 2004.4 The
Canadian Government had filed a similar lawsuit in U.S. courts in 1999 but the case was dismissed in 2002 on the
ruling that a foreign government could not collect foreign tax revenue in U.S. courts.*!

In January 2004, the Government of Québec sued JTI-MacDonald Corporation for up to $1 billion in unpaid
taxes on smuggled cigarettes for the period 1990 to 1994.#2 Recently, the courts judged in favour of Québec.*3
Following the ruling, the province issued a tax bill to JTI-MacDonald, who shortly thereafter obtained legal
protection from its creditors to stave off bankruptcy.*

Individual and class action lawsuits continue across the country. In February 2004, a multi-million dollar class
action suit against Ganada’s three largest tobacco manufacturers was dismissed from an Ontario court on the
grounds that no identifiable class was established. The lawsuit, filed by four plaintiffs for negligence, conspiracy,
deception, misrepresentation, and suppression of information, would have been the largest in Canada’s history.*

Product Regulations

General reporting requirements on tobacco products and their emissions from Ganadian tobacco manufacturers is
legislated by the federal government. In 1998, British Columbia and Québec passed legislation requiring an
increase of specific reporting from tobacco manufacturers.* As a result, more rigorous product testing occurs in
British Columbia than at the federal level. Specifically, British Columbia was the first jurisdiction internationally
to require manufacturer testing to more closely replicate a range of smoking behaviours.*

In April 2004, in an effort to reduce cigarette-initiated fires—the leading cause of loss and fatalities by fires in
Canada*—then Health Minister Pierre Pettigrew proposed Bill C-260. This Bill would require that domestic and
imported cigarettes meet ignition propensity standards. 4 If passed by the House of Commons, the proposed
regulation would come into effect by October 1, 2005. With a new Liberal minority government elected June 28,
2004, it is not clear what the federal agenda will be. The federal Bill corresponds to precedent setting legislation in
New York, where in June, 2004 legislation came into effect requiring all cigarettes sold in the state to self-
extinguish when left burning.#

Cessation Programs and Services

In 2000, Health Canada produced an extensive Canada-wide inventory of cessation programs and resources.*
This inventory underscored the breadth of programming across Canada, although the intensity and reach of this
programming within any given province/territory was not readily identifiable.

All Canadians have access to provincial/territorial toll-free quit lines, with trained counsellors providing cessation
information, advice, and support. Nevertheless, variation exists among quit line services including hours of
operation, language of service, protocols, and funding sources (e.g., federal/provincial /territorial governments or
regional NGO divisions). (Ontario’s quitline will be discussed in more detail in a forthcoming evaluation report to
be released this fall: OTS Project Evaluations, 2005-04: A Coordinated Review).

Several jurisdictions across Canada have taken the initiative to subsidize nicotine replacement therapies (NRTs).
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Québec is the only jurisdiction to fully reimburse NR'T at a cost of $15 million in 2003-2004. Alberta, Nova
Scotia, Prince Edward Island, the Northwest Territories, and Nunavut have various limitations on their provision
of subsidized NRT including monetary caps and eligibility criteria (e.g., aboriginal peoples, social assistance
recipients, concurrent enrollment in counselling, etc.). Presently, there is no provincial subsidization of NRT in
Ontario, but this has been recommended in a recent Ontario Medical Association report.’!

CONCLUDING NOTE

The tobacco control environment in Canada is diverse, characterized by different combinations of program and
policy initiatives and government commitment and funding. As is evident from this scan, one or more jurisdictions
may lead in a given area, but lag behind in another.

Clearly, there are lessons to be learned in Ontario from those jurisdictions with progressive policies and programs,
as there are by other jurisdictions learning from Ontario. The areas where other jurisdictions have set an example
for Ontario include provincial smoke-free legislation, tobacco taxation, litigation, retailing restrictions, and
subsidies for NRTss.
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